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The legislature may grant a school board the sole duty to appoint teachers, ! or the power to confirm or reject the appointments 
of teachers, supervisors, and other professional employees on the superintendent's recommendation.” When a statute confers 
on school boards the power and duty to employ teachers, the boards may not delegate that responsibility to the superintendent.? 


An arbitrator may not interfere with the power of a director of schools with regard to such decisions as to name coaches." 


A board of education acts in a governmental and not a proprietary capacity in employing public school teachers.? 


A statute permitting the employment of substitute teachers does not authorize a school board's proposed plan to utilize nonfull- 


time teachers instead of full-time teachers for instruction of homebound students.Ó 
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1 Niles Township High School Dist. 219 v. Illinois Educ. Labor Relations Bd., 379 Ill. App. 3d 22, 318 Ill. 
Dec. 195, 883 N.E.2d 29, 230 Ed. Law Rep. 376 (1st Dist. 2007). 

2 McCalister v. School Bd. of Bay County, 971 So. 2d 1020, 228 Ed. Law Rep. 994 (Fla. 1st DCA 2008) 


(principals); Pope v. Board of School Com'rs of Baltimore City, 106 Md. App. 578, 665 A.2d 713, 103 Ed. 
Law Rep. 1111 (1995) (city charter). 

3 Big Sandy School Dist. No. 100-J, Elbert County v. Carroll, 164 Colo. 173, 433 P.2d 325 (1967) (overruled 
on other grounds by, Normandy Estates Metropolitan Recreation Dist. v. Normandy Estates, Ltd., 191 Colo. 
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292, 553 P.2d 386 (1976)); Farrington v. School Committee of Cambridge, 9 Mass. App. Ct. 474, 402 N.E.2d 
98 (1980), judgment aff'd, 382 Mass. 324, 415 N.E.2d 211 (1981). 
As to the authority to hire teachers, see $ 149. 





4 Lawrence County Educ. Ass'n v. Lawrence County Bd. of Educ., 244 S.W.3d 302, 229 Ed. Law Rep. 958 
(Tenn. 2007). 
5 Norwalk Teachers' Ass'n v. Board of Ed. of City of Norwalk, 138 Conn. 269, 83 A.2d 482, 31 A.L.R2d 
1133 (1951). 
6 State ex rel. Boner v. Kanawha County Bd. of Educ., 197 W. Va. 176, 475 S.E.2d 176, 112 Ed. Law Rep. 
504 (1996). 
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The Defense Department Overseas Teachers Pay and Personnel Practices Act! provides a system of personnel administration for 
schoolteachers and certain school officers and other employees of schools in overseas areas for the dependents of the members 


of the Armed Forces and civilian employees of the Department of Defense.” The Act's purpose is to put overseas teachers on 


the same plane as stateside teachers in terms of basic compensation.? The Act provides a program of sick and emergency leave* 
and provides for the furnishing of quarters or a quarters allowance, and for storage of household and personal effects during 
summer recess periods for teachers and other school personnel who sign renewal agreements and return to their assignments 


at the beginning of the next school year.? During recess periods, overseas school personnel are not subject to the limitation 


on dual pay. 


The Secretary of Defense administers the employment and salary practices applicable to teachers and teaching positions in the 


Department of Defense’ and fixes the basic compensation for those individuals and positions.® 
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1 20 U.S.C.A. 88 901 to 907. 

2 20 U.S.C.A. 8 901. 

3 Overseas Federation of Teachers v. U.S., 674 F.2d 34, 3 Ed. Law Rep. 492 (D.C. Cir. 1982). 
4 20 U.S.C.A. 8 904. 

5 20 U.S.C.A. 8 905. 
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6 20 U.S.C.A. 8 907 (referring to 5 U.S.C.A. 8 5533 not being applicable during recess periods). 
20 U.S.C.A. § 903(a). 
8 20 U.S.C.A. § 903(c). 
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Teacher licensing laws focus on the protection of the public.! Pursuant to the state's power to regulate schools and teachers, a 


state may revoke or place conditions on the retention of a teaching certificate.” 
The right to license teachers or to revoke their licenses may be delegated by the legislature to a school board or officer? For 


instance, a state teacher credentialing law does not prevent a school district from requiring that a teacher satisfy additional 


certification requirements." 
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1 Howard v. Missouri State Bd. of Educ., 913 S.W.2d 887, 106 Ed. Law Rep. 942 (Mo. Ct. App. S.D. 1995). 

2 Texas State Teachers Ass'n v. State, 711 S.W.2d 421, 33 Ed. Law Rep. 903, 64 A.L.R.4th 631 (Tex. App. 
Austin 1986), writ refused n.r.e., (Feb. 18, 1987). 

3 Awad v. State Educ. Dept. of New York, 240 A.D.2d 923, 658 N.Y.S.2d 755, 119 Ed. Law Rep. 211 (3d 


Dep't 1997); Emminger v. Education Dept. of State of N.Y., 215 A.D.2d 951, 627 N.Y.S.2d 127, 100 Ed. 
Law Rep. 687 (3d Dep't 1995); Logsdon v. Department of Educ., 671 A.2d 302, 106 Ed. Law Rep. 1253 
(Pa. Commw. Ct. 1996); Patterson v. Superintendent of Public Instruction, 76 Wash. App. 666, 887 P.2d 
411, 96 Ed. Law Rep. 762 (Div. 3 1994). 
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4 Governing Bd. of Ripon Unified School Dist. v. Commission on Professional Competence, 177 Cal. App. 
4th 1379, 99 Cal. Rptr. 3d 903, 249 Ed. Law Rep. 328 (3d Dist. 2009). 
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Forms 


Am. Jur. Legal Forms 2d $ 229:88 (Requirement of teacher's certificate) 





In addition to the requirement that a teacher hold a certificate to be eligible for employment, ! if a teacher's certificate does not 
contain an endorsement for a particular subject, the teacher is not legally qualified to teach it.? Certification may be required 


in multiple areas to teach certain subjects.° 
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Footnotes 
1 § 157. 
2 Board of Educ. of City of Chicago v. Cady, 369 Ill. App. 3d 486, 307 Ill. Dec. 872, 860 N.E.2d 526, 215 


Ed. Law Rep. 991 (1st Dist. 2006). 

A secretary of education's interpretation of state guidelines that special education was a single-subject area 
that required that an employee have a supervisory certification for special education was reasonable. Curl 
v. Solanco School Dist., 936 A.2d 183, 227 Ed. Law Rep. 224 (Pa. Commw. Ct. 2007). 
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The denial of an application for a provisional teaching certificate in a particular science was upheld where 
the petitioner did not meet the requirements for the requested certificate when he originally applied for it 
and was given several years to cure all enumerated deficiencies and failed to do so, and when he finally 
submitted responsive materials, they were evaluated and rejected under new, more rigorous certification 
standards. Bhatt v. New York State Educ. Dept., 44 A.D.3d 1226, 843 N.Y.S.2d 737, 224 Ed. Law Rep. 
890 (3d Dep't 2007). 

As to being required to teach in an area of certification, see § 167. 

Governing Bd. of Ripon Unified School Dist. v. Commission on Professional Competence, 177 Cal. App. 
4th 1379, 99 Cal. Rptr. 3d 903, 249 Ed. Law Rep. 328 (3d Dist. 2009) (music teacher must be certified to 
teach English learners). 
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A.L.R. Library 


Revocation of teacher's certificate for moral unfitness, 97 A.L.R.2d 827 


Tests of moral character or fitness as requisite to issuance of teacher's license or certificate, 96 A.L.R.2d 536 





Statutes establishing moral character requirements for teaching certificate applicants are constitutional, and even in the absence 
of such a statute or of a constitutional provision, the state or other school authority has the power to establish requirements 


concerning the moral character of applicants for teaching certificates. ! 


Specific conduct may constitute moral unfitness so as to justify revocation of a teacher's license or certificate only if it adversely 


affects the teacher-student relationship~ or ability to perform any professional function in an effective manner.” In determining 
whether an applicant for a teacher's certificate has furnished evidence of good moral character, school authorities may consider 


such factors as the applicant's personality traits, behavior, integrity, temperament, consideration, sportsmanship, and altruism.* 
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Footnotes 


1 


Vogulkin v. State Bd. of Ed., 194 Cal. App. 2d 424, 15 Cal. Rptr. 335 (1st Dist. 1961); People ex rel. Odell 
v. Flaningam, 347 Ill. 328, 179 N.E. 823 (1932); Falgren v. State, Bd. of Teaching, 545 N.W.2d 901, 108 
Ed. Law Rep. 890 (Minn. 1996); Welcher v. Sobol, 227 A.D.2d 770, 642 N.Y.S.2d 370, 109 Ed. Law Rep. 
896 (3d Dep't 1996); Marrs v. Matthews, 270 S.W. 586 (Tex. Civ. App. Texarkana 1925), writ refused, (June 
3, 1925). 

Comings v. State Bd. of Education, 23 Cal. App. 3d 94, 100 Cal. Rptr. 73, 47 A.L.R.3d 742 (1st Dist. 1972); 
Thompson v. Wisconsin Dept. of Public Instruction, 197 Wis. 2d 688, 541 N.W.2d 182, 105 Ed. Law Rep. 
746 (Ct. App. 1995) (nexus to health, welfare, safety, or education of any pupil). 

Failing to protect students from conditions harmful to learning and a violation of a rule against intentionally 
exposing students to unnecessary embarrassment or disparagement are bases for revocation of a license or 
certificate on moral grounds. Langston v. Jamerson, 653 So. 2d 489, 99 Ed. Law Rep. 1155 (Fla. 1st DCA 
1995. 

The State Department of Education properly defined "immorality" as conduct that offends the morals of the 
community and is a bad example to the youth whose ideals the teacher is supposed to foster and elevate. 
Nanko v. Department of Educ., 663 A.2d 312, 102 Ed. Law Rep. 1149 (Pa. Commw. Ct. 1995). 

As to the effect of the teacher's sexual misconduct, see § 146. 

As to procedural issues associated with the denial or revocation of license on grounds of moral unfitness, 
see $ 148. 

Richardson v. N.C. Dept. of Public Instruction Licensure Section, 199 N.C. App. 219, 681 S.E.2d 479, 
248 Ed. Law Rep. 492 (2009) (involving a former teacher who sent threatening and obscene letters to his 
supervisor, now seeking reinstatement after his license was revoked on that ground). 

An administrative rule defining "gross neglect of duty" as a deviation from a teacher's duty to act ethically "at 
all times" did not come within a statute that required a link between that unethical conduct and the teacher's 
professional duties. Teacher Standards and Practices Com'n v. Bergerson, 342 Or. 301, 153 P.3d 84 (2007). 
Application of Bay, 233 Or. 601, 378 P.2d 558, 96 A.L.R.2d 529 (1963). 

Concerns about an individual's ability to adhere to ethical standards and cooperate with superiors in a school 
setting are valid academic matters as they constitute important measures of an individual's ability to perform 
as a teacher. Lucas v. Hahn, 162 Vt. 456, 648 A.2d 839, 94 Ed. Law Rep. 1383 (1994). 
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A.L.R. Library 


Validity and construction of statutes, ordinances, or regulations requiring competency tests of schoolteachers, 64 A.L.R.4th 
642 





Statutes requiring that public school educators successfully complete a competency test to retain their teaching certificates are 
constitutional! as an incident to the valid exercise of the police power.” A school board may also require that an applicant to 


be a principal pass a test.? 
A state board of education may implement examination procedures requiring that educators pass a literacy exam.^ The board, 


in its discretion, may administer teacher competency tests in stages with separate subject-matter exams and may require that 


teachers pass each part independently? or may require that the teacher pass multiple tests. 
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Observation: 


When the objective ability to perform and demonstrate mathematics skills is an inherent part of a teacher's duties for the certification 


being sought, the Americans with Disabilities Act’ does not constitute a defense to taking and passing that portion of a competency 


test that encompasses math skills even if the requirement tends to screen out disabled individuals.® 
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Í State v. Project Principle, Inc., 724 S.W.2d 387, 37 Ed. Law Rep. 961 (Tex. 1987). 

2 Texas State Teachers Ass'n v. State, 711 S.W.2d 421, 33 Ed. Law Rep. 903, 64 A.L.R.4th 631 (Tex. App. 
Austin 1986), writ refused n.r.e., (Feb. 18, 1987). 

3 Educational Testing Service v. Hildebrant, 399 Md. 128, 923 A.2d 34, 220 Ed. Law Rep. 693 (2007). 

4 State v. Project Principle, Inc., 724 S.W.2d 387, 37 Ed. Law Rep. 961 (Tex. 1987). 

3 Texas State Teachers Ass'n v. State, 711 S.W.2d 421, 33 Ed. Law Rep. 903, 64 A.L.R.4th 631 (Tex. App. 
Austin 1986), writ refused n.r.e., (Feb. 18, 1987). 
Logsdon v. Department of Educ., 671 A.2d 302, 106 Ed. Law Rep. 1253 (Pa. Commw. Ct. 1996). 
Discussed in Am. Jur. 2d, NTS, Americans with Disabilities Act Analysis and Implications §§ 1 et seq. 
Jacobsen v. Tillmann, 17 F. Supp. 2d 1018, 129 Ed. Law Rep. 1094 (D. Minn. 1998). 
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The extent of the discretion of school authorities to deny a teacher's certificate or license is controlled by the terms of the 


applicable statute.! Retroactive revocation of a teaching license or certification is not permissible.” 


Evidence of past misconduct is relevant and material if it reveals a predilection for such behavior as would lead a reasonable 


person to conclude that a person is presently unfit to be licensed as a teacher.” However, a single instance of failure to supervise 
the teacher's child at home does not constitute a pattern of inadequate supervision that was required for a violation of a particular 


state standard.^ 


A teacher's alcohol rehabilitation and satisfactory evaluations from recent teaching jobs may be considered in determining 


whether to revoke the teacher's license and must be considered on an application for reinstatement.> 


Cheating on a state certification test justifies revocation of a teacher's license. Falsification of or deliberate omissions from an 


employment application by a teacher constitute unprofessional conduct justifying suspension of a teaching certificate.’ 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 Sabattus School Committee v. Department of Educ., 644 A.2d 1380, 93 Ed. Law Rep. 231 (Me. 1994) (the 
licensing board has discretion to consider the hardship of timely application for recertification). 
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As to the effect of the lack of a certificate on a school board's power to employ a teacher, see § 157. 
Brogan v. Carter, 694 So. 2d 168, 118 Ed. Law Rep. 1247 (Fla. 1st DCA 1997). 
Joyell v. Commissioner of Educ., 45 Conn. App. 476, 696 A.2d 1039, 119 Ed. Law Rep. 1078 (1997); 
Welcher v. Sobol, 227 A.D.2d 770, 642 N.Y.S.2d 370, 109 Ed. Law Rep. 896 (3d Dep't 1996). 
4 Professional Standards Com'n v. Peterson, 284 Ga. App. 424, 643 S.E.2d 899, 219 Ed. Law Rep. 321 (2007). 
5 Thompson v. Wisconsin Dept. of Public Instruction, 197 Wis. 2d 688, 541 N.W.2d 182, 105 Ed. Law Rep. 
746 (Ct. App. 1995). 
Pettiford v. South Carolina State Bd. of Ed., 218 S.C. 322, 62 S.E.2d 780 (1950). 
7 Patterson v. Superintendent of Public Instruction, 76 Wash. App. 666, 887 P.2d 411, 96 Ed. Law Rep. 762 
(Div. 3 1994). 
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Sexual conduct as ground for dismissal of teacher or denial or revocation of teaching certificate, 78 A.L.R.3d 19 





Reliance on evidence of the teacher's past sexual behavior with students to determine if the teacher is presently unfit to hold a 


teaching certificate is reasonable, ! notwithstanding that the misconduct occurred beyond a statute of limitations applicable in 
other kinds of legal actions especially when the counsel for the teacher has a full opportunity to cross-examine each adverse 


witness at the revocation hearing and did so vigorously.” However, clear and convincing evidence of an inappropriate sexual 
relationship may be necessary to warrant the suspension of a teaching certificate? The rule that revocation on the ground of 
immoral conduct requires a showing of an adverse effect on the ability to teach^ also applies in cases involving incidents of 


extramarital heterosexual conduct by a teacher with years of satisfactory teaching experience.? 





Observation: 
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A nondisclosure provision of an agreement between a teacher and a school district regarding students' allegations of sexual 
misconduct by the teacher is illegal as a matter of public policy and may not be enforced to prevent the school district from disclosing 


the allegations to state licensing authorities.° 
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1 Joyell v. Commissioner of Educ., 45 Conn. App. 476, 696 A.2d 1039, 119 Ed. Law Rep. 1078 (1997); 
Welcher v. Sobol, 227 A.D.2d 770, 642 N.Y.S.2d 370, 109 Ed. Law Rep. 896 (3d Dep't 1996). 
Evidence that a teacher directed sexual comments and innuendoes toward students supported a one-year 
suspension of his teaching certificate. Roberts v. Castor, 629 So. 2d 311, 88 Ed. Law Rep. 889 (Fla. 1st 
DCA 1993). 

2 Joyell v. Commissioner of Educ., 45 Conn. App. 476, 696 A.2d 1039, 119 Ed. Law Rep. 1078 (1997). 

3 Tenbroeck v. Castor, 640 So. 2d 164, 93 Ed. Law Rep. 1081 (Fla. Ist DCA 1994) (standard not met). 

4 § 143. 

5 Erb v. Iowa State Bd. of Public Instruction, 216 N.W.2d 339 (Iowa 1974). 

6 Picton v. Anderson Union High School Dist., 50 Cal. App. 4th 726, 57 Cal. Rptr. 2d 829, 113 Ed. Law Rep. 
869 (3d Dist. 1996). 
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A criminal conviction is not a basis for suspending a teaching license where a finding was not made that the teacher was 
also guilty of gross unfitness that was incompatible with the teacher's professional duties! or of a rational nexus between the 


conviction and the respondent's duty as a teacher.” 


In some jurisdictions, a teacher's guilty plea to manslaughter is prima facie evidence of an act of moral turpitude and the teaching 


certificate is therefore revocable.? On the other hand, a conviction of second-degree child endangerment was not ipso facto a 
conviction of a crime involving moral turpitude for this purpose, and the board is required to show that the circumstances of 


the offense involved moral turpitude.“ 


A criminal conviction for possession of marijuana, coupled with evidence that the teacher was unfit for further teaching, is a 


proper ground for revocation,” but a criminal conviction is not necessary before a licensing authority may take steps to revoke 


or suspend a license.° 


The disjunctive use of the words "felony or any offense" means that the statutory disqualification for felons applies upon 
conviction of any felony, pursuant to a statute providing that, as a condition of employment for all of its public school employees, 
every school board must require on its application for employment certification that the applicant has not been convicted of a 
felony or any offense involving the sexual molestation, physical or sexual abuse, or rape of a child, and that such conviction is 


grounds for the school board to revoke such person's license to teach.’ Similarly, the permanent termination of a city teaching 
license was warranted for a teacher who retired when charges were pending against him where the plain language of a city board 


WESTLAW 


§ 147. Effect of criminal convictions or charges on..., 67B Am. Jur. 2d... 


of education chancellor's regulation provided for the permanent termination of a city teaching license if the license holder retired 


while charges were pending, the regulation was posted online, and the retired teacher was deemed to be on notice of regulation.® 
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The procedures for the revocation or suspension of a teacher's license or certificate must meet the constitutional requirements 


of procedural due process. ! 


The specific procedure for the determination of the applicant's moral fitness outlined or intended by the applicable statute must 
be substantially followed before the denial or revocation of a license or certification for moral unfitness will be upheld.” Clear 


and convincing evidence may be required to support a finding that conduct outside the classroom makes a teacher unfit to teach.? 
State law determines whether findings and conclusions made by inferior boards or hearing officers based on ethics violations 


or the like may be overturned when the final administrative order 1s made.^ 
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Joyell v. Commissioner of Educ., 45 Conn. App. 476, 696 A.2d 1039, 119 Ed. Law Rep. 1078 (1997); 
Brewer v. Schacht, 235 Ga. App. 313, 509 S.E.2d 378, 131 Ed. Law Rep. 1138 (1998); Falgren v. State, Bd. 
of Teaching, 545 N.W.2d 901, 108 Ed. Law Rep. 890 (Minn. 1996); In re Appeal of Morrill, 145 N.H. 692, 
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given); Welcher v. Sobol, 222 A.D.2d 1001, 636 N.Y.S.2d 421, 106 Ed. Law Rep. 306 (3d Dep't 1995); 
Kinniry v. Professional Standards and Practices Com'n, 678 A.2d 1230, 111 Ed. Law Rep. 355 (Pa. Commw. 
Ct. 1996); Rodrigues v. Rhode Island Dept. of Educ., 697 A.2d 1077 (R.I. 1997); In re J.H., 184 Vt. 293, 
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Di Genova v. State Bd. of Ed., 45 Cal. 2d 255, 288 P.2d 862 (1955); Neal v. Bryant, 149 So. 2d 529, 97 
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1996); Pettiford v. South Carolina State Bd. of Ed., 218 S.C. 322, 62 S.E.2d 780 (1950). 

As to moral fitness, generally, see § 143. 

Powell v. Paine, 221 W. Va. 458, 655 S.E.2d 204, 228 Ed. Law Rep. 934 (2007) (teacher beat own child, 
but no evidence of threat to students). 

Richardson v. N.C. Dept. of Public Instruction Licensure Section, 199 N.C. App. 219, 681 S.E.2d 
479, 248 Ed. Law Rep. 492 (2009) (state superintendent not bound by an ethics advisory committee's 
recommendation); Teacher Standards and Practices Com'n v. Bergerson, 342 Or. 301, 153 P.3d 84 (2007) 
(suspension imposed contrary to the ALJ's findings overturned). 
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School districts have only the authority to contract for employment as the state legislature expressly grants or that is conferred 


by necessary implication. ! 


Teachers are normally subject to selection by school boards since school boards have the power to enter into contracts with 


teachers and fix their compensation and terms of employment.” Under this general rule, a building principal does not have 


3 


the authority to act for the school board in hiring teachers as department chairpersons,” nor does the superintendent's office 


have apparent authority to enter into a binding employment contract on behalf of the school board.* Other statutes place the 
ultimate responsibility for hiring teachers with the superintendent, although superintendents may authorize their deputies to 


take actions on their behalf.’ 
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County, 324 Mo. 477, 23 S. W.2d 1013, 70 A.L.R. 771 (1929); Drain v. Board of Educ. of Frontier County 
School Dist. No. 46, 244 Neb. 551, 508 N.W.2d 255, 87 Ed. Law Rep. 612 (1993); Giangreco v. Murlless, 
123 N.M. 498, 1997-NMCA-061, 943 P.2d 532, 120 Ed. Law Rep. 822 (Ct. App. 1997); Barton v. School 
Dist. No. 2 in Klamath County, 77 Or. 30, 150 P. 251 (1915). 

Gilmore v. Bonner County School Dist. No. 82, 132 Idaho 257, 971 P.2d 323, 132 Ed. Law Rep. 197 (1999). 
McCalister v. School Bd. of Bay County, 971 So. 2d 1020, 228 Ed. Law Rep. 994 (Fla. 1st DCA 2008) 
(alleged oral contract made by the superintendent not enforceable against the board); Brown v. Caldwell 
School Dist. No. 132, 127 Idaho 112, 898 P.2d 43, 101 Ed. Law Rep. 1167 (1995) (teacher had notice of a 
statute specifying the manner of hiring teachers). 
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A valid contract with a teacher may not be made by a school board without a meeting and some measure of formal action.! 
When the method of contracting is regulated by statute, that method must be followed or the resulting contract will be illegal? 
although the board may ratify its prior informal action.” Also, a school board that fails to follow a statutory requirement for 


hiring teachers by written contract may not use its own failure to comply with the statute to the teacher's disadvantage.* 


Observation: 


The statutes governing the employment of school administrators, supervisors, and special teachers are generally deemed to be 


remedial and are liberally construed in favor of the administrators and teachers.” 
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Morton v. Hampton School Dist. No. 1, 16 Ark. App. 264, 700 S.W.2d 373, 29 Ed. Law Rep. 442 (1985); 
Barnhardt v. Gray, 12 Cal. App. 2d 717, 56 P.2d 254 (3d Dist. 1936); State v. Alexander, 158 Miss. 557, 
130 So. 754 (1930); Barton v. School Dist. No. 2 in Klamath County, 77 Or. 30, 150 P. 251 (1915); Minor 
v. Sully Buttes School Dist. No. 58-2, 345 N.W.2d 48, 16 Ed. Law Rep. 624 (S.D. 1984); Clune v. School 
Dist. No. 3, Town of Buchanan, 166 Wis. 452, 166 N.W. 11, 6 A.L.R. 736 (1918). 

As to the formal requisites of the contract, see § 163. 

Board of Education of Escambia County v. Watts, 19 Ala. App. 7, 95 So. 498 (1922); Barton v. School Dist. 
No. 2 in Klamath County, 77 Or. 30, 150 P. 251 (1915); Pearson v. School Dist. No. 8 of Town of Greenfield, 
Milwaukee County, 144 Wis. 620, 129 N.W. 940 (1911). 

Day v. School Dist. No. 21 of Granite County, 98 Mont. 207, 38 P.2d 595 (1934); Landers v. Board of 
Education of Town of Hot Springs, 1941-NMSC-039, 45 N.M. 446, 116 P.2d 690 (1941). 

Flaherty v. Independent School Dist. No. 2144, Chisago Lakes Schools, 577 N.W.2d 229, 125 Ed. Law Rep. 
878 (Minn. Ct. App. 1998). 

State ex rel. Donah v. Windham Exempted Village School Dist. Bd. of Edn., 69 Ohio St. 3d 114, 1994- 
Ohio-17, 630 N.E.2d 687, 90 Ed. Law Rep. 367 (1994); Matthews v. Scott, 268 S.W.3d 162, 238 Ed. 
Law Rep. 922 (Tex. App. Corpus Christi 2008) (but a court is not inclined to reverse the commissioner of 
education's reasonable determination in an area of the commissioner's authority and expertise). 
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The discretion of a school board in hiring its teaching and administrative staff is very broad! but must be exercised reasonably, 


in the best interests of the schools, and in a manner that is not arbitrary and capricious.” 


A school board does not have the authority to enter into an agreement with a teacher that interferes with its duty to the public? 


A school board's statutory authority to dismiss a nontenured teacher during the probationary period is discretionary and does 


not require a showing of just cause.“ 


In some states, school districts may establish the qualifications for athletic coaches as high as necessary to coincide with local 
preferences, and such discretion permits the districts to assess the knowledge, competence, skill and experience of any coaching 


applicants in accordance with the qualifications so established. 
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383 Ill. Dec. 481, 14 N.E.3d 1092, 307 Ed. Law Rep. 1038 (App. Ct. Ist Dist. 2014), judgment aff'd, 2015 
IL 118043, 410 Ill. Dec. 264, 69 N.E.3d 809, 340 Ed. Law Rep. 463 (IIl. 2015). 
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5 Adams v. Deloria, 2020 WL 1139624 (N.D. Cal. 2020) (applying California law). 
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Some jurisdictions have hiring preference statutes, mandating that school boards prefer existing employees for particular 
positions, so long as they meet the job's general qualifications. Other statutes provide preferences to particular groups, such 


as veterans.? Under a statute governing the filling of teaching vacancies, the decisions of a local board of education must be 
primarily based on the applicants' qualifications for the job, with seniority having a bearing on the selection process when the 
applicants have otherwise equivalent qualifications, or when the differences in their qualifications are insufficient to form a 


basis for an informed and rational decision.? 


Hiring preferences will not be read into the plain language of teacher hiring statutes.“ 


Absent specific statutory authorization, county boards of education may not fill vacant teaching positions by random selection 


or lottery but the candidate who is the most qualified must be chosen to fill the vacancy.” 
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671, 927 P.2d 1175, 114 Ed. Law Rep. 1195 (1997) (preference to currently employed teacher for coaching 
position). 


As to qualifications, generally, see §§ 156 et seq. 
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Brickhouse v. Spring-Ford Area School Dist., 540 Pa. 176, 656 A.2d 483, 99 Ed. Law Rep. 503 (1995). 
Cahill v. Mercer County Bd. of Educ., 195 W. Va. 453, 465 S.E.2d 910, 106 Ed. Law Rep. 390 (1995). 





4 Krupp v. Board of Educ. of Union County Regional High School Dist. No. 1, Union County, 278 N.J. Super. 
31, 650 A.2d 366, 95 Ed. Law Rep. 1009 (App. Div. 1994). 
$ State ex rel. Monk v. Knight, 201 W. Va. 535, 499 S.E.2d 35, 125 Ed. Law Rep. 1005 (1997). 
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Forms 


Am. Jur. Pleading and Practice Forms, Schools § 44 (Complaint or petition—To cancel teacher's contracts invalid because 
of nepotism—Taxpayer's action) 





Antinepotism statutes generally prohibit the appointment of a teacher who bears a designated relationship to a member of the 
school board; however, in some instances, employment of such a relative is permissible provided that the related member of the 
school board does not vote for or participate in the making of the employment contract or when the employment is approved 


by a designated majority of the board.! 





Observation: 


When there is not an applicable statute, a school district may enact an antinepotism policy; these policies have been held valid as 


against the contention that they violate First Amendment associational rights.” 
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1 Hamilton v. Board of Trustees of Oconee County School Dist., 282 S.C. 519, 319 S.E.2d 717, 19 Ed. Law 
Rep. 1216 (Ct. App. 1984). 
As to the effect of a conflict of interest on the validity of the board's contract, see § 28. 
2 Montgomery v. Carr, 101 F.3d 1117, 114 Ed. Law Rep. 750, 1996 FED App. 0371P (6th Cir. 1996). 
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Depending on the state's law, it is the responsibility ofthe superintendent! or solely that ofthe school board? to offer to reemploy 
a nontenured teacher. 


As a result of an express statutory or contractual provision, an employee may be rehired for a successive school year when 
the school district fails to notify the employee in writing by a specified date that the employee's contract will not be renewed.” 


When the board is silent, the renewal of employment may be implied by law.* However, a school superintendent's silence in the 
face of a retiring teacher's expression of a belief that she could be reemployed after her retirement without a formal guarantee 


of future employment does not create a contract for reemployment in the absence of any formal offer of reemployment.? 


The right to a renewal of a contract with a teacher promoted to principal may be governed by the law existing at the time of 


renewal rather than the law existing at the time of the original contract. 
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107 Ed. Law Rep. 264 (1996). 
As to the form of a notice of intent not to renew, see $ 240. 


4 Giangreco v. Murlless, 123 N.M. 498, 1997-NMCA-061, 943 P.2d 532, 120 Ed. Law Rep. 822 (Ct. App. 
1997). 

5 Kastel v. Winnetka Bd. of Educ., Dist. 36, 975 F. Supp. 1072, 121 Ed. Law Rep. 647 (N.D. Ill. 1997) 
(applying Illinois law). 
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retroactive application of amended law). 
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The refusal to employ one as a teacher is not an infringement of any constitutional right.! However, a board may not refuse to 
rehire the teacher for constitutionally impermissible reasons, such as a punishment or retaliation for the teacher's exercise of First 


Amendment speech and associational rights, made applicable to the states by the Fourteenth Amendment.” Equal protection was 
not violated by a school district's failure to rehire a teacher working part time under a one-year contract, purportedly because 
she ran for the school board as a candidate who would vote for the superintendent's removal and lost, where in response to 
changes in federal law, the teacher's part-time position was eliminated and a new full-time position covering a wider range of 


subjects was created and she was not qualified for that position.? 
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In the absence of statutes to the contrary, school boards may designate certain qualifications to be hired as a teacher.' Local 
school authorities may be permitted to require a higher professional or academic standard than that prescribed by the state 


commissioner,” although collective bargaining agreements may limit this ability to set higher qualifications unless those 


qualifications have been ne gotiated.? 


School authorities may not act on the basis of factors that are prohibited by various constitutional provisions.“ 


School districts may also hire on the basis of qualifications promulgated by third parties where nothing indicates such 


qualifications are deficient.’ 
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1 People ex rel. Fursman v. City of Chicago, 278 Ill. 318, 116 N.E. 158 (1917); Wagschal v. Board of Examiners 
of Bd. of Educ. of City of N.Y., 117 A.D.2d 470, 503 N.Y.S.2d 434, 33 Ed. Law Rep. 412 (2d Dep't 1986), 
order aff'd, 69 N.Y.2d 672, 511 N.Y.S.2d 836, 503 N.E.2d 1373 (1986); Johnson v. Central Valley School 
Dist. No. 356, 97 Wash. 2d 419, 645 P.2d 1088, 4 Ed. Law Rep. 876 (1982). 
Garfield v. Scribner, 39 A.D.2d 602, 332 N.Y.S.2d 88 (2d Dep't 1972). 
Krueth v. Independent School Dist. No. 38, Red Lake, Minn., 496 N.W.2d 829, 81 Ed. Law Rep. 310 (Minn. 
Ct. App. 1993). 
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Hosford v. School Committee of Sandwich, 421 Mass. 708, 659 N.E.2d 1178, 106 Ed. Law Rep. 313 (1996). 
Anderson v. Soap Lake School District, 191 Wash. 2d 343, 423 P.3d 197, 357 Ed. Law Rep. 341 (2018) 
(school district's basketball coach was a fit candidate to be hired as coach, and thus the district did not 
negligently hire the coach, notwithstanding that the coach lacked a college degree, teaching or education 
certifications, or child development training where the coach met required qualifications of a high school 
coach promulgated by a nonprofit organization governing school athletics in over 800 schools across the 
state, and nothing indicated that qualifications set by organization were deficient). 
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Forms 


Am. Jur. Legal Forms 2d $ 229:88 (Requirement of teacher's certificate) 


Am. Jur. Legal Forms 2d $ 229:97 (Termination of employment on expiration of teacher's certificate without renewal) 





Possession of a teacher's certificate 1s generally a necessary prerequisite to employment as a teacher! and a failure to maintain 


the certificate is a ground for termination.? School districts may have a duty to determine the licensure status of applicants,’ 
and although districts may be able to interview and hire a person who has completed all certification requirements but awaits 


formal receipt of the certificate,“ the teacher's failure to obtain a certificate or license appropriate to the position sought will 
void any contract between the district and the teacher. Statutory provisions requiring a certificate may not be waived; thus, any 


contract made with a teacher not having the certificate required by statute may not be ratified.° In some states, a person who 
is not certified does not have a legal status as a teacher, and, accordingly, cannot have a reasonable expectation of continued 
employment or a protected property interest in employment as a teacher, either under state law or, a fortiori, as a matter of 


due process." 
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Recommendation: 


Care should be taken in drafting the letter or contract of employment when certification is a precondition of employment to provide 


the most specific description of the type of certification necessary." 





State law may allow school districts to hire individuals with emergency certification when it is impossible to secure qualified 


teachers for the position, but that does not mean that a particular applicant with that certification is entitled to be hired.? 


In some jurisdictions, a tenured teacher who allows their teaching certificate to lapse will not be precluded from maintaining 
their teaching eligibility by renewing their certificate, regardless of the length of time since the certificate expired, where lapsed 
certificates were not unusual because hundreds of teachers had allowed their certificates to lapse, some for as many as four, 


five, or six years, and those teachers that reinstated their certificates prior to a hearing were not discharged. 1 
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Footnotes 

I Gamble v. Mills, 483 So. 2d 826, 31 Ed. Law Rep. 304 (Fla. 4th DCA 1986); Buchanan v. School Dist. No. 
134, EIk County, 143 Kan. 417, 54 P.2d 930 (1936); Flanary v. Barrett, 146 Ky. 712, 143 S.W. 38 (1912); 
McLaughlin v. Board of Educ., 659 S.W.2d 249, 14 Ed. Law Rep. 600 (Mo. Ct. App. E.D. 1983); In re New 
York State Office of Children and Family Services (Lanterman), 62 A.D.3d 1109, 879 N.Y.S.2d 247, 244 
Ed. Law Rep. 733 (3d Dep't 2009), order aff'd, 14 N.Y.3d 275, 899 N.Y.S.2d 726, 926 N.E.2d 233 (2010) 
(or a diploma from a state teachers' college); Cowen v. Harrison County Bd. of Educ., 195 W. Va. 377, 465 
S.E.2d 648, 106 Ed. Law Rep. 383 (1995); Johnson v. Burmaster, 2008 WI App 4, 307 Wis. 2d 213, 744 
N.W.2d 900, 229 Ed. Law Rep. 859 (Ct. App. 2007) (interpreting a statute requiring that any person seeking 
to teach in a public school, including a charter school, shall first procure a license). 

2 Rettie v. Unified School Dist. 475, 38 Kan. App. 2d 517, 167 P.3d 810, 224 Ed. Law Rep. 438 (2007) 
(tenured teacher who allowed certificate to lapse). 

3 Lucio v. School Bd. of Independent School Dist. No. 625, St. Paul, Minn., 574 N.W.2d 737, 124 Ed. Law 
Rep. 393 (Minn. Ct. App. 1998). 

4 Keatley v. Mercer County Bd. of Educ., 200 W. Va. 487, 490 S.E.2d 306, 120 Ed. Law Rep. 1202 (1997). 
Lewis-Connelly v. Board of Educ. of Deerfield Public Schools, Dist. 109, 277 Ill. App. 3d 554, 214 III. Dec. 
92, 660 N.E.2d 283, 106 Ed. Law Rep. 850 (2d Dist. 1996); Guthrie v. Independent School Dist. No. I-30 
of Adair County, 1998 OK CIV APP 47, 958 P.2d 802, 127 Ed. Law Rep. 439 (Div. 4 1997). 

6 Gamble v. Mills, 483 So. 2d 826, 31 Ed. Law Rep. 304 (Fla. 4th DCA 1986); Zevin v. School Dist. No. 11 
of City of Cozad, Dawson County, 144 Neb. 100, 12 N.W.2d 634 (1944); Kester v. School Dist. No. 34 of 
Walla Walla County, 48 Wash. 486, 93 P. 907 (1908). 


7 Meyers v. Kishimoto, 217 F. Supp. 3d 563, 342 Ed. Law Rep. 540 (D. Conn. 2016) (applying Connecticut 
law). 
8 Carrillo v. Anthony Independent School Dist., 921 S.W.2d 800, 109 Ed. Law Rep. 1007 (Tex. App. El Paso 


1996) (a valid contract existed for the employment of a teacher even though she was hired to teach English as 
a second language (ESL) and failed to pass the examination for certification to teach ESL when the contract 
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provided that the teacher was hired for instruction of "academic subjects" and the teacher was qualified to 
teach two subjects other than ESL). 

9 Hicks v. Magoffin County Bd. of Educ., 292 S.W.3d 335, 249 Ed. Law Rep. 454 (Ky. Ct. App. 2009). 

10 Moore v. Board of Educ. of City of Chicago, 2016 IL App (1st) 133148, 404 Ill. Dec. 473, 56 N.E.3d 457, 


333 Ed. Law Rep. 857 (App. Ct. 1st Dist. 2016) (school board's decision to discharge teacher based on lapsed 
teaching certificate was arbitrary and clearly erroneous). 
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A school board has a right to investigate the competence and fitness of those it hires to teach in its schools, and the U.S. 
Constitution does not require that a public school teacher's classroom conduct be the sole basis for determining the teacher's 


fitness, which may depend on a broad range of subjective factors.! Boards of education must utilize a fair method of awarding 


credit for experience, and the method chosen must establish a system that differentiates the applicants in this regard.” 


Teachers are generally required to submit to an examination to determine their physical and mental fitness to perform their 
duties, as school districts have an interest in ensuring that their teachers are fit, and it is not unreasonable to require teachers to 


submit to further testing when school authorities have reason to suspect that they are currently unfit for teaching duties? 
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Footnotes 

1 Shelton v. Tucker, 364 U.S. 479, 81 S. Ct. 247, 5 L. Ed. 2d 231 (1960); Hereford v. Huntsville Bd. of Educ., 
574 F.2d 268 (5th Cir. 1978). 

z Katterhenrich v. Fed. Hocking Local School Dist. Bd. of Edn., 121 Ohio App. 3d 579, 700 N.E.2d 626, 129 
Ed. Law Rep. 776 (4th Dist. Athens County 1997); Keatley v. Mercer County Bd. of Educ., 200 W. Va. 487, 
490 S.E.2d 306, 120 Ed. Law Rep. 1202 (1997). 

3 Seraydar v. Three Village Cent. School Dist., 90 A.D.3d 936, 935 N.Y.S.2d 125, 274 Ed. Law Rep. 659 


(2d Dep't 2011). 
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A school board may make a case-by-case examination into the circumstances of a teacher's felony conviction to determine the 
teacher's eligibility for employment as the school board has a legitimate interest in protecting schoolchildren and the policy 


R . : A R : 1 
serves to ensure that educational services would be provided to children in a safe and secure environment. In any event, a 


statute may disqualify any person convicted of a criminal sex offense from consideration for a teaching position.” 


School districts may not bar unwed mothers from employment within the school system.? 


Because a teacher was convicted of a felony drug offense, the teacher could not fulfill the statutory condition precedent to 
employment in a public school pursuant to a state statute providing that, as condition of employment for all of its public school 
employees, every school board had to require on its application for employment a certification that the applicant had not been 
convicted of a felony, and the board likewise lacked authority to make a continuing contract with teacher, so that the contract 


continuing the teacher's employment was ultra vires and void ab initio. 
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Footnotes 
1 Hilliard v. Ferguson, 30 F.3d 649, 93 Ed. Law Rep. 116 (5th Cir. 1994). 
2 Tuffli v. Governing Board, 30 Cal. App. 4th 1398, 36 Cal. Rptr. 2d 433, 95 Ed. Law Rep. 1041 (4th Dist. 


1994). 
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3 Andrews v. Drew Municipal Separate School Dist., 507 F.2d 611 (5th Cir. 1975). 
As to the moral qualifications for licensure or certification, see $ 143. 
As to dismissal of tenured staff on the basis of sexual misconduct, see $ 230. 
4 Butler v. Fairfax County School Bd., 291 Va. 32, 780 S.E.2d 277, 325 Ed. Law Rep. 543 (2015). 
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A statute may provide that teachers are generally required to submit to an examination to determine their physical and mental 
health to perform their duties.! A school district also has the implied power to require that a teacher submit to a physical 


examination for the purpose of determining the teacher's physical fitness for employment. 
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Footnotes 
1 Dobosen v. Board of Educ. of City School Dist. of City of New York, 192 A.D.2d 399, 596 N.Y.S.2d 363, 
82 Ed. Law Rep. 598 (1st Dep't 1993). 
2 Garrett v. Los Angeles City Unified School Dist., 116 Cal. App. 3d 472, 172 Cal. Rptr. 170 (2d Dist. 
1981); School Dist. No. 1, Multnomah County v. Teachers' Retirement Fund Ass'n of School Dist. No. 1, 
Multnomah County, 163 Or. 103, 95 P.2d 720, 125 A.L.R. 720 (1939). 
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A.L.R. Library 


Validity of governmental requirement of oath of allegiance or loyalty, 18 A.L.R.2d 268 





A teacher may constitutionally be required to take an oath that the teacher will support the federal and state constitutions! and 


that the teacher will be a dedicated teacher.” Statutes requiring loyalty oaths of public school teachers with regard to matters 
beyond those mentioned above or requiring a particular type of patriotic advocacy have been held unconstitutionally vague or 


otherwise invalid.? 


When a statute requires that a loyalty oath be embodied in a teacher's contract, that is accomplished if the oath is administered 


when the contract is executed and if the teacher subscribes to the oath.“ 
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1 Gough v. State, 285 N.J. Super. 516, 667 A.2d 1057, 105 Ed. Law Rep. 584 (App. Div. 1995). 
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Ohlson v. Phillips, 304 F. Supp. 1152 (D. Colo. 1969), judgment aff'd, 397 U.S. 317, 90 S. Ct. 1124, 25 L. 
Ed. 2d 337 (1970); Knight v. Board of Regents of University of State of N. Y., 269 F. Supp. 339 (S.D. N.Y. 
1967), judgment aff'd, 390 U.S. 36, 88 S. Ct. 816, 19 L. Ed. 2d 812 (1968). 

Baggett v. Bullitt, 377 U.S. 360, 84 S. Ct. 1316, 12 L. Ed. 2d 377 (1964) (invalidating a statute requiring 
every teacher to swear that teacher was not a subversive person); Cramp v. Board of Public Instruction of 
Orange County, Fla., 368 U.S. 278, 82 S. Ct. 275, 7 L. Ed. 2d 285 (1961) (oath that the teacher will, by 
precept and example, promote respect for the flag and the institutions of the United States and the state, and 
promote undivided allegiance to the U.S. government); Brush v. State Bd. of Higher Educ., 245 Or. 373, 
422 P.2d 268 (1966) (same). 

As to prohibited content for oaths of office for public officers, generally, see Am. Jur. 2d, Public Officers 
and Employees § 124. 

June v. School Dist. No. 11, Southfield Tp., 283 Mich. 533, 278 N.W. 676, 116 A.L.R. 581 (1938). 
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A statute may preclude a requirement of residency in the district for teachers! or may exempt teachers from a general residency 
requirement for municipal employees.” These statutes are strictly construed; thus, an assistant principal is not a "teacher" for 


the purposes of a statute prohibiting residency requirements for teachers since an assistant principal does not teach or instruct. 


Absent such statutes, school districts may require school employees to be residents of the school district as an eligibility 


requirement. for employment. Because such a residency policy defines eligibility for employment, and is unrelated to 
job performance, misconduct, or competency, employees who are terminated for violating that policy are not entitled to 


pretermination hearings complying with statutes dealing with teacher discipline.? 
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Footnotes 

1 Owen v. Board of Educ. of Kankakee School Dist. No. 111, 261 Ill. App. 3d 298, 198 Ill. Dec. 462, 632 
N.E.2d 1073, 90 Ed. Law Rep. 732 (3d Dist. 1994). 

2 Salem Blue Collar Workers Ass'n v. City of Salem, 832 F. Supp. 852 (D.N.J. 1993), order aff'd, 33 F.3d 265 
(3d Cir. 1994) (applying New Jersey law). 

3 Owen v. Board of Educ. of Kankakee School Dist. No. 111, 261 Ill. App. 3d 298, 198 Ill. Dec. 462, 632 
N.E.2d 1073, 90 Ed. Law Rep. 732 (3d Dist. 1994). 

4 Beck-Nichols v. Bianco, 20 N.Y.3d 540, 964 N.Y.S.2d 456, 987 N.E.2d 233, 292 Ed. Law Rep. 385 (2013). 
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5 Beck-Nichols v. Bianco, 20 N.Y.3d 540, 964 N.Y.S.2d 456, 987 N.E.2d 233, 292 Ed. Law Rep. 385 (2013). 
End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


